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A tax reform plan released Nov. 9 by Senate Finance Committee Republicans would repeal or
change a number of benefits and executive pay-related rules — including largely eliminating
nonqualified deferred compensation (NQDC) — as a way to raise revenue to pay for lower rates
and other tax changes. While bill text isn’t yet available, the finance committee has released a
detailed description of the bill’s provisions and revenue estimates prepared by the Joint
Committee on Taxation, as well as a summary of key provisions.

The finance committee is scheduled to consider the measure next week, and the full Senate
may vote the week after Thanksgiving. Meanwhile, House Republicans moved their bill out of
the Ways and Means Committee yesterday and are preparing for a full House vote next week
(GRIST #US20170095, Nov. 9, 2017). GOP congressional leaders hope to get a final bill to the
president this year. Major differences between the two proposals point to difficult negotiations
ahead. The chambers are split on major reforms such as the timing of a corporate tax rate cut,
the number of individual tax brackets, estate tax changes, and international tax rules. A table at
the end of this article summarizes the various compensation- and benefits-related tax provisions
slated for repeal or revision by comparing the House bill to the Senate plan.

Senate, House split on benefits, compensation issues. Differences in the treatment of
benefits and executive compensation will also need to be resolved, including whether to make
wholesale changes to the taxation of NQDC plans, as proposed in the Senate measure. House
Republicans included a similar proposal in an early version of their bill but dropped it as part of
several late changes before Ways and Means approval. Divergent approaches to retirement,
health, and fringe benefits plans will also need to be reconciled.

Some common ground. Both measures would revise Code Section 162(m) to eliminate the
"performance based" pay exception and revise the definition of covered employee. Neither
includes controversial proposals to mandate more Roth treatment of retirement savings, change
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the tax treatment of employer-provided health care, and repeal the Affordable Care Act (ACA)'s
individual mandate.

Difficult legislative path ahead. Given their policy differences and narrow Senate majority,
Republicans face a steep climb in completing a bill by year's end. Whether the House will pass
its bill next week is an open question, with conservative lawmakers disappointed the measure
doesn't repeal the ACA's individual mandate, and a number of GOP lawmakers from high-tax
states troubled by the bill's new limits on individual deductions for state and local taxes and
mortgage interest.

Senate Republicans will operate with even less room to maneuver. The finance panel has a 14-
12 party split, meaning that Republicans need to keep their members together in a committee
vote. In addition, Republicans have just 52 seats in the chamber — they can’t pass a bill if more
than two senators defect. And some lawmakers worry about the plan's potential to add to
budget deficits, while others have their own policy priorities. Another obstacle: The Senate bill
will have to comply with budget reconciliation rules that allow the GOP to sidestep a Democratic
filibuster but require that the overhaul not increase deficits beyond the first 10 years.

Still, GOP leaders appear confident they'll get the necessary votes simply because of the
political pressure to get tax reform done. Republicans believe their majority is at stake, and if
they fail to pass legislation, they could lose the House in next year's elections.

Retirement changes

The Senate plan would make a few changes affecting defined contribution (DC) retirement
plans but none affecting defined benefit (DB) plans. The changes would be effective beginning
in 2018. Like the House bill, the Senate plan doesn’t include the controversial “Rothification”
proposal that would have curtailed how much employees could contribute on a pretax basis
under Section 401(k) and 403(b) plans.

Align DC plan limits. The Senate proposal would harmonize the DC plan limits for tax-favored
DC plans, including 401(k), 403(b) and governmental 457(b) plans. The measure would:

§ Apply a single 402(g) limit ($18,500 in 2018) and a single catch-up contribution limit ($6,000
in 2018) to an employee's pre-tax deferrals to 401(k), 403(b) and governmental 457(b) plans

§ Apply a single Section 415 limit ($55,000 in 2018) to the total contributions for an employee
under all qualified DC plans, 403(b) plans, and governmental 457(b) plans maintained by
the same employer (presumably, the Senate plan would repeal the special rule treating
403(b) plans as maintained by the employee and not by the employee's employer)
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§ Eliminate the special rules allowing additional 403(b) elective deferrals by employees of
certain tax-exempt entities who have at least 15 years of service, and additional 457(b)
deferrals for participants near retirement age

§ Eliminate the special 403(b) rule allowing employer contributions for up to five years after an
employee terminates

Catch-up contributions. The plan would prohibit employee catch-up contributions to 401(k),
403(b), and 457(b) plans for individuals who earned more than $500,000 in wages in the prior
year. Current law permits up to $6,000 (in 2018) in catch-up contributions for individuals age 50
and older.

Apply 10% early withdrawal tax to governmental 457(b) plans. The proposal would extend
to governmental 457(b) plans the same 10% early withdrawal tax that applies to distributions
from qualified plans and 403(b) plans made before age 59-1/2.

The Senate plan doesn’t include several changes affecting qualified DB and DC plans that are
included in the House bill, most notably nondiscrimination testing relief for closed DB plans.

Nonqualified deferred compensation plans

The Senate plan would make wholesale changes to the taxation of virtually all NQDC plans by
taxing amounts earned under those plans as they vest, instead of when paid as under current
rules. A similar provision was included in the House bill introduced on Nov. 2, but dropped from
the bill reported out by the Ways and Means Committee on Nov. 9.

Under the Senate plan, NQDC would include executive supplemental and restoration plans and
most types of equity-based pay — such as nonqualified stock options, stock appreciation rights
(SARs), restricted stock units, and performance shares — whether paid in stock or cash. So, for
example, employees could no longer defer compensation on a tax-deferred basis to a 401(k)
excess plan because they are typically vested in the deferrals. Similarly, employees would be
taxed on nonqualified stock options and SARs when vested even if the employees chose not to
exercise at that time. An amount would be considered vested when it is no longer conditioned
on the employee performing additional substantial services. Other conditions, such as
covenants not to compete and performance conditions, wouldn’t be considered substantial
services.

The Senate plan would also repeal special rules for so-called Section 457(f) plans, and for
nongovernmental 457(b) plans.
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The new rules would not apply to amounts paid within 2-1/2 months after the end of the later of
the employer's or employee's tax year in which vesting occurs. Exceptions would also apply to
incentive (qualified) stock options (ISOs) and qualified employee stock purchase plans.
Restricted stock wouldn’t be NQDC because it’s already taxed at vesting under Section 83.

These changes would apply to NQDC for services performed after 2017. Existing NQDC would
be taxable under current rules until 2026, when it would become subject to the new rules, so
that it would be taxable in 2026 if vested. Existing plans could be modified to permit payment
upon taxation without violating the anti-acceleration rules of Section 409A.

The Senate plan doesn’t include a provision in the House bill that would allow for deferrals of
certain private company equity awards.

Executive rewards changes

The potential impact on stock compensation of eliminating NQDC, as the Senate plan proposes,
combined with revisions to the $1 million cap on deductible pay, could mean sweeping changes
in executive compensation programs. The Senate plan doesn't include a provision requiring
carried interests to be held for three years to qualify for capital gains treatment, but this may
change when the finance committee marks up the bill.

$1 million deductibility cap (Section 162(m)). Section 162(m) imposes an annual limit of $1
million on the deductibility of compensation paid by a public company to each of its "covered
employees." Like the House bill, the Senate plan would:

§ Eliminate the ‘performance based’ exception. The plan would eliminate the current provision
that allows companies to deduct performance-based compensation without regard to the $1
million cap (which includes most stock options and SARs and other awards that meet certain
requirements).

§ Revise the definition of ‘publicly held corporation.’ Currently, US companies with publicly
traded stock are covered, as are certain foreign companies with publicly traded American
Depositary Receipts (ADRs). The Senate plan would expand the definition to also cover all
foreign companies with publicly traded ADRs, but the plan’s summary isn’t clear whether
coverage would also be extended to companies that aren't listed on an exchange but have a
large number of equity holders and companies with publicly traded debt (the House bill
would extend coverage to both).

§ Revise definition of covered employees. The Senate plan would better align with the SEC
disclosure rules' definition of named executive officers (NEOs) by including the CFO and
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anyone who served as CEO or CFO during the tax year (along with the three other highest
paid employees). The Senate plan would also provide that once an employee qualifies as a
covered employee for a tax year beginning after Dec. 31, 2016, the deduction limit continues
to apply as long as the company pays that person (including post-employment and
posthumous payments).

Excise tax on excess compensation paid to tax-exempt organization employees. Like the
House bill, the Senate plan would impose a 20% excise tax on a tax-exempt organization for
total compensation in excess of $1 million paid to any of its five highest-paid employees. The
tax would also apply to excess parachute payments (generally, termination of employment
payments that exceed a specified threshold).

Health and benefits changes

Like the House bill, the Senate plan wouldn’t change the exclusion of employer-provided health
coverage from employee income or repeal either the "Cadillac" tax on high-cost employer-
sponsored coverage or the ACA employer shared-responsibility penalties. But the Senate plan
isn’t identical to the House bill. For instance, the Senate plan wouldn't change tax-free treatment
of employer dependent care, adoption, or education assistance programs. But it would change
the tax treatment for a few employee benefit arrangements, generally beginning after the end of
this year. These include:

Qualified transportation benefits. The Senate plan would disallow an employer deduction of
any expenses related to qualified transportation fringe benefits for employees (van pooling and
transit passes, parking fees, bicycle costs). Currently, employers can deduct the cost of these
transportation programs and offer them tax free to employees. Under the proposed change,
these programs would no longer be deductible to the employer.

Separately, the Senate plan would repeal the tax exclusion for employer-funded qualified
bicycle commuter reimbursements. So, it appears that employers could continue to offer on a
tax-free basis qualified transportation benefits for van-pooling, transit passes, and parking fees
— but not bicycle commuter expenses. These rules would apply to amounts paid or incurred by
employers after 2017.

Qualified moving expenses. Employer reimbursements for (or payments of) qualified moving
expenses would no longer be excludable from employee income. The Senate plan would also
disallow the individual above-the-line deduction for expenses related to a move for a new job
(but the related deduction for members of the Armed Forces would be preserved). These
changes would apply after 2017.
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Other employee benefit items. Like the House bill, the Senate plan changes the tax treatment
of expenses for employees for entertainment, amusement, and recreation. Other changes
include a limit on the deduction for employer-associated expenses for providing food and
beverages to employees through an eating facility to the extent these expenses are considered
“de minimis” fringe benefits under current law. These changes are effective after 2017.

WRG only: US20170097
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Appendix: Comparison of House and Senate proposals

Tax provision Current law Summary of House bill as passed by
the Ways and Means Committee

11.9.17

Summary of Senate Finance
Committee proposal as of 11.9.17

Retirement
Closed DB plan
nondiscrimination
testing

IRS rules provide temporary and
narrow testing relief for closed DB
plans.

Provide broad permanent testing
relief for closed DB plans. Effective
upon enactment, but could be
applied as early as 2014 plan years.

No provision

In-service distributions
from qualified DB and
governmental 457(b)
plans

In-service payouts are allowed no
earlier than age 62 for DB plans,
and 70-1/2 for governmental 457(b)
plans.

Allow in-service payouts after age
59-1/2. Effective beginning with 2018
plan years.

No provision

Post-hardship
distribution contribution
restrictions

IRS safe harbor deeming a
hardship distribution to be
necessary to meet a financial need
requires suspending employee
contributions for six months.

Eliminate six month suspension
requirement. Effective beginning with
2018 plan years.

No provision

Funds available for
hardship distributions

401(k) hardship withdrawals can
include 401(k) deferrals, but not
QNECs, QMACs, or earnings on
401(k) deferrals.

Permit hardship withdrawals on
QNECs, QMACs, and earnings on
deferrals. Effective beginning with
2018 plan years.

No provision

Plan loan rollover
period

Employees can roll over an unpaid
plan loan within 60 days of
separation or plan termination.

Extend the rollover period to the due
date for filing the employee’s tax
return for year of separation or plan
termination. Effective beginning with
2018 tax years.

No provision

Recharacterization of
IRA contributions and
conversions

An individual can recharacterize a
contribution to a traditional IRA as a
contribution to a Roth IRA (and vice
versa) and unwind a conversion of
a traditional IRA to a Roth IRA, but
only before Oct. 15 of the year
following the contribution or
conversion.

All such recharacterizations would
no longer be permitted effective
beginning with 2018 tax years.

No provision
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Tax provision Current law Summary of House bill as passed by
the Ways and Means Committee

11.9.17

Summary of Senate Finance
Committee proposal as of 11.9.17

Limit catch-up
contributions for high
earners

Employees age 50 or older can
make catch-up contributions to
401(k), 403(b), or governmental
457(b) plans ($6,000 in 2018).

No provision Disallow catch-up contributions
for individuals who had at least
$500,000 in wages in the prior
year. Effective beginning with
2018 tax and plan years.

Align DC plan
contribution limitations

Employee deferrals to a
governmental 457(b) plan are not
aggregated with deferrals under
401(k) or 403(b) plans for purposes
of the 402(g) annual deferral limit;
403(b) plans and qualified DC plans
generally are not combined for
purposes of the annual 415 limit.
403(b) plans allow additional catch-
up contributions for long-service
employees and contributions for
former employees.

No provision Deferrals under 401(k), 403(b),
and governmental 457(b) plans
would be subject to a single
402(g) limit ($18,500 in 2018;
plus $6,000 for 50 or older).
Aggregate contributions under all
three plans would also be subject
to a single 415 limit. Proposal
would repeal 403(b) rules
allowing contributions for former
employees and special catch-up
contributions, and special
contribution limitations for
governmental 457(b) plans. The
changes would be effective
beginning with 2018 tax and plan
years.

Early withdrawal tax on
governmental 457(b)
plans

Withdrawals from a qualified plan or
403(b) plan are subject to a 10%
early withdrawal tax if made before
age 59-12 unless an exception
applies.

No provision Extend early withdrawal tax to
governmental 457(b) plans.
Effective beginning with 2018 tax
years.

Nonqualified deferred
compensation plans
Taxation of nonqualified
deferred compensation
(NQDC)

NQDC is generally taxed when
amounts are paid, assuming the
plan complies with Section 409A.

No provision Tax NQDC when vested, instead
of when paid. NQDC broadly
defined to include traditional
deferred compensation and most
performance and equity awards.
Exceptions for incentive stock



GRIST: SENATE GOP TAX PLAN DIFFERS FROM HOUSE ON MANY BENEFITS, COMPENSATION ITEMS
Page 9

COPYRIGHT 2017 MERCER LLC. ALL RIGHTS RESERVED.

Tax provision Current law Summary of House bill as passed by
the Ways and Means Committee

11.9.17

Summary of Senate Finance
Committee proposal as of 11.9.17

options, employee stock purchase
plans, and for amounts paid
within 2-1/2 months after later of
the employee’s or employer’s tax
year in which vesting occurs.
Vesting would occur when
amounts are no longer
conditioned on future substantial
services; covenants not to
compete and performance
conditions would be disregarded.
New rules would apply to NQDC
attributable to services after 2017.
NQDC attributable to pre-2018
service would remain under
current law but would become
subject to the new rules in 2026
and, therefore, taxable in 2026
(unless not yet vested).

Deferral of private
company equity awards

No provision Would allow certain nonexecutives of
private companies who receive stock
options or restricted stock units
(RSUs) as compensation to elect to
defer recognition of income for up to
five years. Effective for tax years
beginning with 2018.

No provision

Executive Rewards
$1 million deduction
limit

Imposes an annual limit of $1
million on the deductibility of
compensation paid by a public
company to each of its "covered
employees"
· Includes exception for

“performance based”
compensation

· Would eliminate performance-
based compensation exception

· Would redefine covered
employees to:
─ Add the CFO and anyone

who served as CEO or CFO
during the year

─ Provide that once an

· Same as house bill except not
clear if provision would extend
to companies with publicly
traded debt and certain
additional corporations that
aren’t publicly traded
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Tax provision Current law Summary of House bill as passed by
the Ways and Means Committee

11.9.17

Summary of Senate Finance
Committee proposal as of 11.9.17

· Defines covered employees as
the CEO and three other most
highly compensated employees
(other than the CFO) serving on
last day of fiscal year

· Defines publicly held companies
as companies with publicly
traded equity and certain foreign
companies with publicly -traded
ADRs

employee qualifies as a
covered employee for a tax
year beginning after Dec. 31,
2016, the deduction limit
continues to apply as long
as the company pays that
person (including post-
employment and
posthumous payments)

· Would redefine publicly held
companies to add certain
companies that aren’t publicly
traded, all foreign companies with
publicly traded ADRs, and likely
companies with public debt (the
bill summary isn’t clear)

Carried interests Taxed at capital gains rates if one-
year holding period is met

Would require three-year holding
period to qualify for capital gains
rates

 No provision

Tax-exempt
organizations

No provision Would impose 20% excise tax on
total compensation > $1 million paid
to any of five highest paid employees
of tax-exempt organizations and
excess parachute payments
(termination payments exceeding
specified thresholds)

Same as House bill

Health and Benefits
Dependent care
assistance programs

Excludable from employee income
up to $5,000 annually

Eliminated, effective 2023 No provision

Qualified transportation
benefits

Excludable from employee income
and deductible to the employer

If excluded from employee income,
not deductible for employer
(unrelated business income for
nonprofits), effective 2018

Eliminates employer deduction for
all qualified transportation
benefits; eliminates exclusion of
employer-provided commuter
bicycle benefit from employee
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Tax provision Current law Summary of House bill as passed by
the Ways and Means Committee

11.9.17

Summary of Senate Finance
Committee proposal as of 11.9.17

income, effective 2018
On-site gyms and
athletic facilities

Excludable from employee income
and deductible to the employer

If excluded from employee income,
not deductible for employer
(unrelated business income for
nonprofits), effective 2018

No provision

Educational assistance
programs

Excludable from employee income
up to $5,250

Eliminated, effective 2018 No provision

Adoption assistance
programs

Excludable from employee income
up to $13,570

Eliminated, effective 2018 No provision

Achievement awards Excludable to employee and cap on
employer deduction

Eliminated, effective 2018 No provision

Qualified moving
expenses

Excludable from employee income
and wages

Eliminated, effective 2018 Eliminated, effective 2018

Individual income tax
deduction for qualified
medical expenses

Itemized tax deduction for out-of-
pocket medical expenses
exceeding 10% of adjusted gross
income

Eliminated, effective 2018 No provision

Employer child care
credit

Limited employer credit for qualified
employee child care, resources and
referral services

Eliminated, effective 2018 No provision
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