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Agenda

We will discuss:

• The New Trump 

Administration

• The New Congress

• The Issues in Play in 2017
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The New Trump Administration

• Key Agencies to CUPA-HR:

o Department of Labor

o National Labor Relations 

Board

o Equal Employment 

Opportunity Commission
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Department of Labor

Secretary Nominee: 

Andrew Puzder

CEO of CKE Restaurants (Carl’s Jr., Hardee’s)

• Previous positions:

oExecutive vice president and general counsel, Fidelity National Financial

oPartner, Lewis, D’Amato, Brisbois & Bisgaard

oCo-author, Job Creation: How it Really Works and Why Government 

Doesn’t Understand It

• In current role, has been an advocate on many of our issues
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Department of Labor

Other Key Posts: 

• Wage and Hour Administrator 

• Occupational Safety and Health Administrator

• Deputy Secretary

• Chief of Staff

• Solicitor of Labor

• Office of Federal Contract Compliance Programs (OFCCP) 

Director
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National Labor Relations 

Board (NLRB)

Philip Miscimarra (R), Mark Gaston Pearce (D- current Chair), and Lauren McFerran (D) 

7

National Labor Relations 

Board (NLRB)

• On-going Issues for Higher Ed HR:

o Grad Students Organizing - Columbia University Decision

o “Micro” Bargaining Units - Specialty Healthcare Decision

o Resident Advisors and Adjuncts Organizing
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Equal Employment Opportunity 

Commission (EEOC)

Jenny Yang (D- current chair), Chai Feldblum (D), Victoria Lipnic

(R), and Charlotte Burrows (D)
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Equal Employment Opportunity 

Commission (EEOC)

• On-going Issues for Higher Ed HR:

o ADA

o Background checks

o Unlawful harassment

o Possible IPEDs changes
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The New Congress

The 115th Congress:
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In 2016, the Republican Party lost two seats, but 
maintained a 52-48 majority in the Senate

Source: National Journal research, 2016.

■ Democrats     ■ Republicans    ■ Independents

Control of the 114th vs. 115th Senate

44 54

Control of the 114th Senate (2014-2016) Control of the 115th Senate (2016-2018)

46 52

Republican Senate Majority Republican Senate Majority

44-2-54 46-2-52
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Republicans retained control of House 
with 241-194 majority

Control of the 114th vs. 115th House

186-246 194-241

■ Democrats     ■ Republicans    ■ Independents          Vacant    

Control of the 114th House (2014-2016) Control of the 115th House (2016-2018)

Republican House Majority Republican House Majority

218 Needed 

for Majority

218 Needed 

for Majority

Source: National Journal research, 2016; AP, 2016. 

Labor Committee Leadership

• Senate Health Education Labor and Pensions 

(HELP) Committee:

o Lamar Alexander (R-TN), Chair

o Patty Murray (D-WA), Ranking Member

• House Education and Workforce Committee:

o Virginia Foxx (R-NC), Chair

oRobert “Bobby” Scott (D-VA), Ranking Member
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The Issues in Play in 2017

• Budget Reconciliation

• Healthcare Reform

• Tax Reform

• FLSA Overtime Changes

• Joint Employer

• Blacklisting

• Pay Equity and Paid Leave 

• Immigration Reform

15

Budget Reconciliation

• On January 13 the House passed a budget resolution, previously 

passed by the Senate, allowing Congress to use a complicated 

procedural tool – reconciliation

• Allows the majority to bypass the filibuster and pass the Senate with 

51 votes

• Will be used to push through larger issues like healthcare reform 

and tax reform

• We expect two phases of budget reconciliation
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Healthcare Reform

• Congressional Republicans have signaled their intention of a “repeal and 

delay” strategy, using the budget reconciliation process to dismantle and 

defund the ACA, while leaving time to develop a replacement plan

• However, a number of lawmakers from both parties have expressed concern 

over the uncertainty and instability that will result
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Republican’s 4-Step Plan to Repeal the 

Affordable Care Act (ACA)

Step 1: Circumvent the 

filibuster
• The Senate passed a 

budget resolution with 

language instructing 4 

committees with 

jurisdiction over health 

care policy (House Ways & 

Means, House Energy & 

Commerce, Senate 

Finance, and Senate 

HELP) to draft legislation 

that cuts the deficit 

• Such legislation can be 

passed with a simple 

majority, preventing a 

Democratic filibuster

Sources: Robert Pear, “Republicans’ 4-Step Plan to Repeal the Affordable Care Act,” The New York Times, January 4, 2017. 

Step 2: Refine contents 

of reconciliation bill
• Given reconciliation rules, 

any bill dismantling the 

ACA would likely not touch 

provisions that do not 

directly impact federal 

spending levels, such as 

pre-existing coverage 

protection

• Instead, it would focus on 

things such as eliminating 

the individual mandate 

penalty and cutting 

subsidies for insurers on 

the public marketplaces

Step 3: Trump’s 

executive orders
• Shortly after assuming 

office, on January 20 

President-elect Trump 

issued an executive 

order on health care.

• It attempts to stabilize 

the health insurance 

markets and orders 

agencies to “ease the 

burden of 

Obamacare”

Step 4: Find a replacement
• While there is no consensus 

on a comprehensive 

replacement plan, it is likely 

that any such replacement 

would encourage greater use 

of health savings accounts 

(HSAs) and make it easier for 

companies to sell insurance 

across state lines

• It is also likely that some form 

of subsidy or tax credit will be 

included to help lower the cost 

of premiums
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Tax Reform

• The House Ways and Means Committee has begun drafting tax reform 

legislation according to last year’s House Republican tax blueprint

• They are also expected to incorporate much of former Ways and Means 

Chairman Dave Camp’s (R-MI) tax reform draft proposal

• Treasury Secretary nominee Steve Mnuchin suggested that corporate tax 

reform will be a priority in Trump’s administration, and may be more easily 

passed as a separate bill rather than as part of comprehensive tax reform 

legislation, but at this point the approach and timing remains unclear

Higher Ed Provisions to Watch:

• Section 117(d) – Qualified Tuition Reduction 

• Section 127 – Employer Provided Educational Assistance Program

• Section 3121(b)(10) – Student FICA Exemption
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FLSA Overtime Changes

• On March 13, 2014, President sent a memorandum to the Secretary of 
Labor directing him to “modernize and streamline” the regulations 
governing Fair Labor Standards Act’s (FLSA) “white collar” exemptions to 
the overtime pay requirements

• On June 30, 2015 the U.S. Department of Labor (DOL) announced its 
proposed rule

• On May 18, 2016 DOL released the final overtime rule 

• The rule, initially set to take effect December 1, doubles (to $47,476) the 
salary threshold under which virtually all workers are guaranteed time-and-
a-half pay whenever they work more than 40 hours in a given week

• In November, a federal judge in Texas issued a preliminary injunction 
against the regulation and strongly suggested he would follow up with a 
permanent injunction

• This put the rule on hold one week before it was to take effect and threw a 
wrench in many higher ed plans 
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FLSA Overtime Changes
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Get copy of CUPA visual on their survey

FLSA in 2017 and Beyond

• The federal government has filed to appeal the PI to the 5th Cir. Ct. of 

Appeals and their motion for expedited consideration has been 

granted 

– The last briefs in the case are due January 31 and then oral arguments will be 

scheduled

• Trump Administration could decline to continue the appeal and regulation 

would remain blocked

• If regulation is permanently enjoined new administration would be face with 

question of pursuing a revised overtime regulation (requires notice and 

comment)
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Joint Employer

• Browning Ferris still being litigated in the D.C. Circuit

• Old standard - two (or more) employers are “joint employers” of a set of 
employees if they both exercise direct and immediate control over 
essential terms and conditions of employment. 

• New standard – two (or more) employers are “joint employers” if they 
share indirect or potential control

• If two employers are deemed joint employers they are responsible for 
unfair labor practice charges committed against employees and 
collective bargaining obligations 

• DOL AI on Joint Employment Increased liability for employers

• Expect to see revised guidance from DOL and a potential legislative fix
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Blacklisting

• Final rule and corresponding guidance to implement President Obama’s 
“Fair Pay and Safe Workplaces” (aka “Blacklisting”) executive order 
issued August 25, 2016

• Proposal requires prospective federal contractors for contracts valued at 
$500,000 or more to disclose, on a biannual basis, violations of 14 
separate labor and employment laws (including state versions) within the 
last three years

• A Texas Judge issued a preliminary injunction putting on hold major 
provisions of the rule 

• Paycheck Transparency provision took effect on January 1, 2017

• Federal contracts may now contain the new language 

• Trump may undo EO at any point, but regulation would need to be 
changed with longer notice and comment process
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Pay Equity and Paid Leave
• Pay Equity

o Republican proposal – Workplace Advancement Act
-Restates existing law prohibiting wage discrepancies based on sex

-Would make it illegal for employers to retaliate against employees for inquiring 
about, discussing, or disclosing their salaries

-Pulled from the Paycheck Fairness Act

• Paid Leave
o Republican proposal – would create a safe harbor from state and local level 

requirements for employers that provide a certain level of paid time off

o Paid Sick Leave for Federal Contractors effective November 2016

• Trump Maternity Leave proposal
o Guaranteed 6 weeks of paid maternity leave by amending the existing 

unemployment insurance (UI) that companies are required to carry

o The benefit would apply only when employers don't offer paid maternity 
leave, and would be paid for by offsetting reductions in the program so that 
taxes are not raised
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Immigration Reform

• Nov 2016 – Trump pledges to deport 2-3 million undocumented 
immigrants and defund sanctuary cities: Trump said all 
undocumented immigrants guilty of committing a crime would be 
deported and pledged to cancel all funding to sanctuary cities in 
his first 100 days. 

• Jan 2017 – GOP lawmakers and Trump’s transition team consider 
using the 2006 bipartisan Secure Fencing Act: The multibillion-
dollar law gives Congress the authority to construct partial fencing 
along the border. 

• Issues of Interest to Higher Ed:
o Deferred Action for Childhood Arrivals (DACA)

o E-Verify 

o Access to H-1B visas
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Poll Question

What is the top issue for your campus in 2017?

a) ACA Reform

b) Tax Reform

c) Overtime

d) Paid Leave

e) Immigration Reform

f) Blacklisting Changes

g) Joint Employer
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